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Passed by Shri Uma Shanker Commissioner (Appeals-Ii)
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Arising out of Order-in-Original No SD-04/Ref-18/AKf2016-17 Dated 10.05.2016 Issued

by Assistant Commr STC, Service Tax, Ahmedabad

& afierepel @7 I U4 9T _Name & Address of The Appellants
M/s. Zydus Technologies Limited Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way -
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Appeal To Customs Central Excise And Service Tax Abpellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 .of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T:5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or:
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector
Bank of the place where the bench of Tribunal is situated.
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iiiy The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of. Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to

the Appellate Tribunal.
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2. Cne copy of application or 0.1.0. as the case may be, and the order of the
adjudiication authority shall bear a court fee slamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Atlention is also invited to the rules covering these and other related malters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i amount determined under Section 11 D;
(ii) amount of erroneous Cenval Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

e Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penally, where penaity alone is in dispute.




3 V2(ST}125/A-11/2016-17

ORDER IN APPEAL

M/s. Zydus Technologies Limited (AAAC Z3680Q ST002), Plot No-
1-B, Pharmez (Zydus), Pharmaceutical Special Economic-Zone , Sarkhez-
Bavla National Highway No. 8A, Village - Matoda, Taluka- Sanand, District-
Ahmedabad- 382 213 (hereinafter referred to as ‘appellants’) have filed the
present appeals against the Order-in-Original number SD-04/REF-
18/AK/2016-17 dated 10.05.2016 (hereinafter referred to as ‘impugned
orders’) passed by the Asst. Commissioner, Service Tax Div-IV,APM Mall,
Satellite, Ahmedabad (hereinafter referred to as ‘adjudicating authority’);

2. The facts ’of the case, in brief, are that the appellants were engaged in
providing taxable service under the category of ‘Goods Transport Operator’
had filed refund claim of Rs. 13,72,052/- on 17.09.2010 u/n 09/2009-ST
dated 17.09.2010 as amended vide Notification 15/2009-ST dated
20.05.2009. Development Commissioner, Kandla SEZ (KSEZ), Ahmedabad
had permitted to set up unit vide letter dated 29.06.2009 and lt was valid
for one year. In remand proceedings refund of Service Tax of Rs. 8,75,912/-
is rejected in respect of Invoice raised by M/s Cadila Healthcare Lt. due to
following reasons-
I. Service provider has issued debit note which does not contain name of
service provider, STR No. and address which is required in terms of
Rule 4A of SER-1994.
1I.  Appellant has classified receipt of service as “erection, commissioning
4or installation service” but Service provider is not registered in that
category. Moreover service provider has written “construction service”

in debit note.

3. Being aggrieved with the impugned order, the appellants preferred an
appeal on 26.07.2016 before the Commissioner (Appeals-1I) wherein it is
contended that service provider has made a clerical mistake in writing

service as Construction service.

4, Personal hearing in the case was granted on 16.03.2017. Shri Sandip
Patel, authorized signatory of appellant appeared before me and reiterated

the grounds of appeal.
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DISUSSION AND FINDINGS

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the

appellants at the time of personal hearing.

6. I have perused the debit note dated 31.03.2010 issued for basic amount
of Rs. 85,04,000/- and service tax of Rs. 8,75,912/- is separately shown on
it. Service registration No. of Service provider is shown at bottom and
address is shown at top of debit not. Further category of service is shown as
“erecting, commissioning or installation service” at bottom and
“construction” work in middle against particular of service. I find that it is no
where stated in OIO that both the services are not in authorized category
notified for SEZ. No where it stated that services are not received in SEZ. I
find that debit not contains all details which required in Invoice to issued
under rule 4A of STR, 1994. I hold that debit note may be accepted as valid
document for taking credit as all particulars required for availing credit are

there.

7. Regarding second issue that service provider registration do contain
category of service provided in SEZ. This is procedural lapse and it should
not be made ground to reject the claim as long as notified services is
received and consumed in SEZ. I find that receipt and usage of service is not

disputed.

\

8. Minor lapses like invoice not as per rule 4A and category of service not
notified in registration certification of service provider can be ignored as long
as there is substantial compliance. Adjudicating authority has never disputed
the receipt and usages of services, therefore substantial benefit can not be

denied. My view is supported by following judgments-

I. Wipro Limited Vs. Union of India [2013] 32 Taxmann.com 113 (Delhi
High Court)
I1I. Kothari Infotech Ltd V/S Commissioner of Central Excise, Surat -
[2013] 38 taxmann.com 298 (Ahmadabad - CESTAT)
II1, Mannubha'i & Co. Vs. - Commissioner of Service Tax
(2011)(21)STR(65)- CESTAT (Ahmadabad)
IV. M/S Mangalore Fertilizers & Chemicals \As-;Re.puty Commissioner 1991
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V. CST Delhi vs. Convergys India Private Liniited 2009 -TIOL -888-
CESTAT -DEL-2009 (16) STR 198 (TRI. - DEL) .
VI. CST Delhi vs. Keane Worldzen India Pvt. Ltd. 2008 - TIOL -496 -
CESTAT -DEL: 2008 (10) STR 471 (Tri. - Del)
9. In view of above, appeal filed by the appellants is allowed.
10,  3rierhall GaRT go $1 1S 37fiel T HTERT SREA alieh § feRaT ST &
10. The appeals filed by the appellant stand disposed off in above terms.
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SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Zydus Technologies Limited,
Plot No-1-B, Pharmez (Zydus),

Pharrhaceutical Special Economic Zone ,

Sarkhez- Bavla National Highway No. 8A

, Village - Matoda, Taluka- Sanand,
District- Ahmedabad- 382 213

Copy_ to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

'2) The Commissioner, Service Tax, Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad

4) The Asst. Commissioner, Service Tax Div-IV, APM mall,

Satellite,

Ahmedabad.
5) The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.
6) Guard File.

7) P.A. File.







